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EDITORIAL 


Wuat is the future of the system of compulsory registration 
of title to land ? 

The task of those who have sought to convert the citizens 
of this country to a system of conveyancing which depended 
on registration of title rather than on the examination of 
deeds has always been a difficult one. In the pioneer days of 
Lord Westbury it became obvious that landowners and their 
advisers would not give wide support to a scheme which 
made registration optional, and eventually, in 1897, the 
first steps were taken to make registration of title compulsory. 
The Land Transfer Bill, 1897, which was to put these provisions 
into effect, had a chilly reception from the legal profession. 
The legal Press of the day was unanimous in its disapproval, 
and at the time we said :— 


“We affirm unhesitatingly that the whole Council of | 


the Incorporated Law Society and the whole profession 
are more strenuously opposed than ever to a system of 
compulsory registration of title.” 

Our contemporary, the Law Journal, remarked: ‘“‘ We 
lay down the Bill of 1897 with the impression that its 
bones should have but little more chance than those of its 
predecessors of being clothed with the flesh of Parliamentary 
sanction, and not without the conviction that if ever they are 
so clothed, little or nothing will even then have been done to 
solve the old vexed question of land transfer.” 

Despite these and other objections, the Land Transfer Bill 
became law, and in due course compulsory registration of 
title in London became an accomplished fact. The extension 
of the system in the two decades immediately preceding World 
War II will be remembered by many of our readers, but it is 
of interest to note that in only two of the areas to which the 
scheme has been applied, namely, in Eastbourne and Hastings, 
has the extension been made in response to a request from the 
local authority concerned. In the remaining cases of the 
administrative county of Middlesex and of Croydon, compul- 
sory registration of title was introduced otherwise than at the 
request of the county council concerned. It may not be fair 
to say that these two areas were unwilling conscripts to the 
forces of registration, but it can at least be said that they were 
not volunteers. No further extensions of the system occurred 
during the war years, it being recognised in a report of the 
Land Transfer Committee published in 1943 that this 
question must await the return of peacetime conditions. 
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Present-day conveyancers may well ask what the next step 
will be. What has been proved during the extended trial 
which the present system has been given ? Is the attitude of 
the public and the profession more favourable to the intro- 
duction of compulsory registration than it was fifty years 
ago? Has the saving in time and expense which was envisaged 
by the early supporters of the system been realised, and, if 
not, where does the weakness lie ? 


In the first place it must be admitted that the savings 
have not been as great as some would have led us to expect. 
Shortage of staff, pressure of work at the Registry and the 
difficulties inherent in proving a title and identifying boundaries 
with the precision required by the Registrar, have caused 
excessive delays on first registration of new titles. Even the 
advantages to be obtained on subsequent transfers of a title 
already registered have lost much of their value, for modern 
controls on land use and development have greatly increased 
the conveyancer’s work in directions which are not concerned 
with title and in which no advantage is to,be obtained from 
registration. The recent recommendations of The Law 
Society for an increase in the scale of costs on sales of registered 
land recognise the volume of work now thrown upon the 
solicitors concerned. 


Another argument used by those who support the older 
system is that the continued existence of a large number of 
overriding interests, which bind a purchaser although not 
noted on the register, deprives registration of title of the 
guaranteed security which is supposed to be one of its attrac- 
tions. The categories of overriding interests are not diminishing, 
they are increasing, and some of them, such as rights acquired 
by third parties under the Limitation Acts, can go to the very 
root of the title. 

If a census of the views of conveyancers on this issue were 
taken, it would show that they have little enthusiasm for 
registration of title, but most of them would admit that the 
system is not as bad as it was expected to be. When one 
considers the necessity for conserving manpower, it seems that 
any further extensions of the system would be misguided at 
present, and those who dislike any suggestion of nationalisation 
of land may take heart from the thought that country-wide 
registration of title would seem to be a prerequisite of 
nationalisation. 


LAW LIBRARY 
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CURRENT TOPICS 


Sir John Bennett, K.C. 

Sir Joun BenneTT, K.C., whose resignation last April as 
Chancellor of the County Palatine of Lancaster after ten 
years’ service will be remembered, died on 30th August, 1948, 
at the age of seventy-one, after some months of illness. 
Educated at Clifton and at New College, Oxford, he was 
called to the Bar in 1900 and practised in the court of which, 
thirty-six years later, he was to become judge. In 1935 he 
became a Bencher of Lincoln’s Inn. In 1914 he wrote 
“Practice of the Chancery of the County Palatine of 
Lancaster.” In 1937 he received a knighthood. He devoted 
his life to the service of the Chancery Court of Lancaster, 
and his true reward was the success of his contribution 
towards making that court a popular means of resolving 
disputes in Chancery matters. 


Mr. Charles Evan Hughes 

A JUDGE who was great in more than a national sense, 
CHARLES EvAN HuGueEs, Chief Justice of the Supreme Court 
of the U.S.A. from 1930 to 1941, died at the age of eighty-six 
on 28th August, 1948. At twenty-two he was admitted to 
the New York Bar, where he practised for some seven years 
with the well-known firm of Chamberlain, Carter and Weeks. 
For some years thereafter ill-health obliged him to devote 
himself to academic work and lecturing as special lecturer 
and Professor of Law in the New York Law School. Soon 
his immense ability began to receive due recognition and his 
services were retained as legal assessor in a number of State 
inquiries, and when he went into politics he had no difficulty 
in beating WILLIAM RANDOLPH HEarst with a large majority 
for the Governorship of New York, which post he held in 
1907-8 and 1909-10. In 1910 he was appointed by 
President Tart to the Supreme Court of the United States 
as Associate Justice. In 1916 he returned to practice and 
was nominated as Republican candidate for the Presidency 
of the United States. He did not become President, but 
continued with private practice and public work until, in 
1921, he became Secretary of State in President Harding’s 
administration. From 1925 to 1930 he was again in practice. 
He became an international figure, first as Chairman of the 
International Conference on the Limitation of Armaments 
at Washington in 1921, and from 1926 to 1930 member and 
judge of the Permanent Court of International Justice. In 
practice he was a member of the firm of Hughes, Bounds, 
Schurman and Dwight of New York City. 


The New Stock Exchange Agency Rules 

THE new agency and commission rules of the Stock 
Exchange, which will exclude the sharing of commissions with 
solicitors, accountants, the Public Trustee and the trustee 
departments of the banks, are to take effect on 1st January, 
1949. A new notice by the Stock Exchange Council shows a 
clear intention not to retract, in spite of the large number of 
signatories to the petition of 1st July to rescind the alterations 
to the rules. Apparently the committee which organised the 
petition is to consider what further steps it can take to prevent 
the operation of the new procedure, but this consideration 
has been deferred until after the holiday season. It 
is possible that the new notice was intended to forestall 
action by this committee, for it seems to leave little enough time 
for compilation of the new register. The notice reminds 
agents who are at present on the existing register of banks and 
who are not members of the Bankers’ Clearing House, the 
British Bankers’ Association, and the firms or companies 
represented on the Accepting House Committee, that they 
are eligible for inclusion in the general register. If they 
apply to go on the general register they will contract to take a 
quarter of commission instead of the one-third to which they 
are now entitled. We await with interest the decisions of the 
“ opposition ” committee. 


A New Share Issue Procedure 
ATTENTION was drawn in the “City Notes” of The Times of 
31st August to a new form of share issue procedure permitted 
by the Companies Act, 1948, of which an example appeared 


that day in other columns of the newspaper. 


The example 


was neither an offer for sale nor a placing in the usual sense, | 


but was an offer to a limited number of persons selected by 


the company, and applications from other persons, it was | 


intimated, would not be considered. The Council of the 
Stock Exchange, it is stated, have previously drawn attention 
to the fact that generally under the Act where a broker offers 
unquoted securities of a public company to his clients as a 
preliminary to an application for quotation or otherwise, the 
letter making the offer and any particulars attached or 
included therein will constitute a prospectus. Under the 
Act an offence will have been committed unless (1) the 
document or documents constituting the prospectus have 
been filed with the Registrar of Companies, and (2) the 
statutory requirements relating to the form and contents of 
prospectuses and the conditions regarding allotments have 
been complied with. 


Town Planning: Surveyors’ Fees 

It is interesting to learn that surveyors’ and auctioneers’ 
organisations have drafted a scale of fees to be chargeable 
for advice to persons who make claims under Pt. VI of the 
Town and Country Planning Act, 1947, in respect of compensa- 
tion for what is called ‘‘ depreciation of land values.” The 
scale ranges from five guineas per cent. on the first £100 
of the unrestricted value as settled with the Central Land 
Board, or on appeal, to a few shillings per cent. on £49,000. 
It appears that when the claim—the amount of the develop- 
ment value—has been delivered, one-third of the fee will be 
payable to the valuer, and the balance when the development 
value has been fixed. No doubt there are good reasons why 
high fees should be charged by surveyors in connection with 
these matters, but in any cases where these exceed those 
charged for similar work by solicitors, the latter should have 
the right to ask for explanations, especially as their fees are 
more rigorously controlled by statute. There is indeed a good 
case for adjusting the fees for solicitors’ advice to the 
circumstances of different cases. The fee which is charged for 
telling a landlord whether he has a good claim to possession 
of a flat on the ground of nuisance is hardly appropriate to 
the task of advising on whether he is subject to a development 
charge, a task which may well be more arduous than that of 
the surveyor in measuring up the cubic space of the premises 
concerned for the same purpose. 


Comparison of Sentences 

EVER since men began to sit in judgment on their fellow 
men and mete out punishment, the right measure and 
quality of punishment for different offences has been the 
subject of controversy. ‘‘ Quot homines tot sententi@’’ might 
well be an ambiguous saying, for, as every practising solicitor 
knows, uniformity of sentence may be apparent in an 
individual court, but is far from apparent over the whole 
country. What the public does not realise is that besides the 
enormity of the offence a vital matter to be taken into account 
in determining a sentence is the record of the defendant. 
In recent cases which caused some controversy in the Press a 
black marketeer with a record received six months’ imprison- 
ment while a man convicted of a brutal assault on a child 
received one month’s imprisonment. The contrast is, of 
course, false. The latter sentence may or may not have 
been insufficient, although natural indignation suggests that 
it was, but every advocate in the magistrates’ courts will 
agree that it is highly probable that natural indignation was 
given full play. That the first offence of the black marketeer 
is not severely punished was one of the complaints of a corres- 
pondent in The Times. No direction from a higher authority 
can be a substitute for the careful consideration of the 
individual features of a case by a bench that tries it. The 
best knowledge of what is sometimes called “ penology ”’ is 
gained ambulando—in practice. Perhaps that is what was 
meant by Mr. Eustace Futton when he wrote in The Times 
a few weeks ago that what was needed in these matters was 
a little common sense. 
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PRACTICE POINTS OF THE YEAR~—II 


DISCOVERY 


A TOPIC of several recent reports has been discovery and 
inspection. These matters are dealt with by R.S.C., Ord. XXI, 
to some particular rules of which Order there will be occasion 
to refer below. The most important of the recent cases is 
Blackpool Corporation v. Locker [1948] 1 K.B. 349, which was 
fully dealt with by another contributor (ante, pp. 118 and 
160). There an affidavit of documents had been sworn which 
put forward what Scott, L.J., described as various untenable 
claims for privilege. Without going further into that case— 
for the court accepted the explanation advanced in connection 
with that particular affidavit—every practitioner in litigation 
ought to remind himself of the law on this subject of privilege 
from discovery. The best desk-guide is undoubtedly the set 
of notes contributed by the late Sir Edward Bray to the 
Annual Practice (pp. 525 et seg. of the 1946-47 ed.). The 
grounds on which discovery can properly be resisted are 
there set out under the heads: (a) criminatory or penal ; 
(b) legal professional privilege; (c) husband and wife; 
(d) disclosing the party’s evidence ; (e) injurious to public 
interests. At least three of these heads carry topical 
implications. 

Judge Bray at p. 527 distinguishes yet another kind of 
quasi-privilege, which is, however, in some degree akin to 
head (a). The rule is clearly settled that a party sued for a 
penalty will not be ordered to file an affidavit of documents 
or to give discovery of any kind. Besides the more obvious 
types of penalty comprehended in this ‘ unwritten”’ rule, 
the forfeiture of a lease has been held to qualify (Mexborough 
v. Whitwood [1897] 2Q.B.111). The standpoint of the courts 
in this matter emphasises two points. In the first place, 
discovery is a procedural relief derived from equity, and is 
therefore throughout discretionary in its nature. Then 
again, equity abhorred penalties and would not suffer its 
remedies to be prostituted to the ends of one vindicating 
unconscionable rights. In Colne Valley Water Co. v. Watford 
and St. Avbans Gas Co. [1948], 1 K.B. 500, the plaintiffs’ 
claim was not merely for sums which were held to be statutory 
penalties ; damages and an injunction in respect of water 
pollution were also in issue. The Court of Appeal affirmed a 
decision of Croom-Johnson, J., that, although three different 
remedies were sought, there was only one real issue. The 
court thought it impossible to frame an affidavit which would 
relate to the “ untainted” claims and not to the cause of 
action for penalties, and accordingly the master’s order 
directing an affidavit of documents stood discharged. 

Head (d) has been clearly exemplified in Brooks v. Prescott 
(1948), 92 Sor. J. 349, where certain police officer-defendants 
successfully objected to the production of their police note- 
books, they having sworn that the documents in question 
related solely to their own case and not to that of the 
plaintiff, and did not support the plaintiff’s case nor impeach 
the case of the defendants. In his judgment Somervell, L.J., 
made it clear that this averment in the defendant’s affidavit 
was a vital element in the decision, and that there might be 
cases in which a policeman’s notebook did contain entries 
either helpful to the other party or damaging to the 
policeman’s own case. No general rule as to police notebooks 
was intended. 

Head (e) has assumed a new importance from the enactment 
of s. 28 of the Crown Proceedings Act, 1947. By that section 
discovery may be ordered against the Crown, but “ without 
prejudice to any rule of law which authorises or requires the 
withholding of any document or the refusal to answer any 
question on the ground that the disclosure of the document 
or the answering of the question would be injurious to the 
public interest.” Moreover, under subs. (2) and the new 
r. 30, a Minister of the Crown may effectively prevent the 
disclosure, in proceedings to which the Crown is a party, of 
the very existence of a document, not merely of its contents, 
if in his opinion the public interest would be injured. 

The discretionary nature of the jurisdiction to order 
discovery is further illustrated by Re Borthwick (1948), 


92 Sor. J. 392, 484. Order LIVF applies to an originating 
summons under the Inheritance (Family Provision) Act, 
1938, the ordinary practice in the Chancery Division, so far 
as not inconsistent with the Act. The Act makes the net 
value of the testator’s estate a vital consideration on the 
question of jurisdiction. In these circumstances it was 
contended for the plaintiffs in Re Borthwick that an applicant 
under the Act is entitled as of right to discovery of all 
documents which bear on the question of net value. 
Roxburgh, J., and the Court of Appeal had no hesitation in 
rejecting this proposition, unsupported as it was with any 
authority. “ No plaintiff,” said Roxburgh, J., ‘“‘ has a right 
to have discovery when the proceedings are by originating 
summons.” There was, however, jurisdiction which was very 
rarely exercised to order discovery in such proceedings. 
Neither was counsel’s second submission acceded to, namely, 
that this jurisdiction ought always to be exercised where the 
net value of the estate was not agreed. The proper course, 
his lordship indicated, was to make a special application 
showing particular special circumstances. A similar decision 
was reached in Re Press Caps, Ltd. (1948), 92 Sox. J. 486. 

The corollary of discovery is inspection, and rr. 15 to 194 
make appropriate provision for inspection by the other side 
of the documents which have been discovered. Where a 
party has in his pleadings or affidavits referred to any 
document, r. 15 enables the other party to obtain inspection 
thereof with the aid, if necessary, of a master’s order under 
r. 18. In Charles Oxford, Ltd. v. Gonshaw, Ltd. |1948] 
2 All E.R. 229, an order for inspection had been made, not of 
documents, but of certain garments which had_ been 
mentioned in the defence. On non-compliance with this 
order, a further order was made that the defence should be 
struck out, and this second order it was sought to justify 
under the terms of r. 21, which authorises (inter alia) such a 
sanction ‘if any party fails to comply with any order. . 
for discovery or inspection of documents.” The Court of 
Appeal held that there was no jurisdiction to order the 
striking out of the defence on the ground put forward. The 
clothing could not be described as ‘‘ documents.’”” On the 
other hand, as Lord Greene, M.R., pointed out, it would have 
been competent to the master, when ordering production of 
the garments for inspection, to provide that in default of such 
production the plaintiffs should be at liberty to sign judgment, 
but this course had not been taken. As it was, the defendant’s 
failure did not bring r. 21 into operation at all. In the result, 
however, the Court of Appeal did strike out certain paragraphs 
of the defence under the court’s inherent jurisdiction to 
reject vexatious and oppressive pleadings. 

A fundamental point which seems to have escaped mention 
in some practice books emerged in Alterskye v. Scott (1948), 
92 Sor. J. 220. Seton’s Judgments and Orders, 7th ed., 
vol. I, p. 76, and the authorities there cited lead to the 
proposition, which neither party disputed in Alterskye v. 
Scott, that a party obtaining an order for discovery is under 
an implied obligation not to use the documents disclosed for 
any collateral or ulterior purpose. In some cases concerning 
the production of particular documents the undertaking has 
been ordered to be expressly given, but Jenkins, J., declined 
to direct a general undertaking in advance as a condition of 
ordering a further and better affidavit of documents. Any 
particular instance of improper use, said his lordship, could 
be brought before the court either on proceedings for 
contempt or on proceedings to restrain the conduct 
complained of. The party could, if so advised, depose in 
the further affidavit of documents that a particular document 
or class of documents was for this or that reason especially 
confidential and that he objected to producing them except 
on an undertaking by the plaintiff. If the undertaking could 
not be agreed between the parties, the matter could be 
brought before the court as a question concerning the terms, 
if any, which ought to be imposed on the other party as a 
condition of having production of those particular documents. 


J.F.J. 
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TERMINABLE INTERESTS AS TRUST ASSETS 


THE inclusion in a settled residuary estate of an interest 
which is not merely wasting but definitely terminable on 
some future date or event necessarily makes it difficult 
to do justice between the persons entitled in succession. 
The present popularity of terminable annuities gives par- 
ticular importance to the problem of dealing with such 
interests, but other examples of the same class not infre- 
quently occur, such as interests pur autre vie in other estates, 
or a right under a contract made by a testator to receive a 
share of ‘profits or commission from some business for a 
limited period after his death. 

In cases where the rule in Howe v. Lord Dartmouth (1802), 
7 Ves. 137, applies to a testator’s residuary estate, it will 
be clear that the life tenant cannot take the whole of the 
payments received in respect of a terminable interest and 
that they must be apportioned between income and capital 
either under that rule itself or under its corollary as applied 
to reversionary interests, the rule in Re the Earl of 
Chesterfield’s Trusts (1883), 24 Ch. D. 643. 

3ut the more important problem is how to deal with 
such interests in the common type of trust where the rule 
in Howe v. Dartmouth is excluded and there is power to retain 
the testator’s estate in its original condition, or to postpone 
its conversion, and a gift of income of all parts of the estate 
to the life tenant. Should the trustees under such provisions 
treat a terminable annuity as income of the estate and simply 
allow the life tenant to receive it until it expires, if he lives 
so long, or is there an overriding obligation to secure part 
of the whole of the benefit of the annuity for the capital 
of the estate? This and similar questions have been before 
the court on a number of occasions and it cannot be said 
that the answers have been throughout consistent. But 
three recent decisions have to a considerable extent settled 
the law on the subject for the time being, though they can 
hardly be regarded as absolutely final, being all first instance 
decisions following earlier conflicting authorities. 

The first of these cases, Re Fisher [1943] Ch. 377, concerned 
the estate of an intestate, to which the provisions of s. 33 of 
the Administration of Estates Act, 1925, applied, including, of 
course, the provisions in subss. (1) and (5) giving power of 
postponing sale and directing the income of the estate how- 
ever invested to be applied as income. The estate comprised 
an annuity for a fixed term of years payable under an 
insurance policy together with the right to a lump sum payable 
at the end of the term. Bennett, J., rejected the suggestion 
that the life tenant was entitled to the annuity payments 
as income of the estate, and held that the payments received 
before the date of the court’s order should be apportioned 
between income and capital as under the rule in Re Chester- 
field, supra, on the ground that the administrators had not 
till then exercised their power of postponing the conversion 
of this asset of the estate, while the right to future payments 
was to be realised and the proceeds invested, the life tenant 
receiving merely the income of such investments. 

This decision was approved by Uthwatt, J., as he then 
was, shortly afterwards in Re Payne (1943), 87 Sov. J. 406. 
Here the estate of a testator was entitled under a service 
agreement to receive a share in the profits of a business for 
five years after his death. The will, which appears to have 
contained no trust for sale, gave the widow “ a life interest 
and the use and enjoyment of all my property whatsoever 
and wheresoever and the beneficial ownership of the income 
arising therefrom.’’ Here again it was held that, in spite 
of this provision as to income, the payments in respect of 
the share of the profits in the business should be apportioned 
on the lines of the rule in Re Chesterfield. No distinction 
was drawn, as in Re Fisher, between payments received 
before and those to be received after the court’s order, the 
Chesterfield rule being left to apply to payments throughout 
the five-year term; but this difference may perhaps be 
explained by the shortness of the term, of which less than three 
years were unexpired at the date of the decision. 


Lastly, in Re Hey [1945) Ch. 294, similar principles were 
applied to an interest pur autre vie in another estate. The 
testator’s estate in this case was entitled during the life of 
his widow (who was life tenant under his will) to the surplus 
income from a settlement after payment of certain annuities 
thereunder. The will contained a trust for sale with power 
to postpone sale of any property notwithstanding that it 
might be of a wasting, speculative or reversionary nature, 
and a direction that the income of all the testator’s property 
producing income should be applied as such. But Cohen, J., 
as he then was, held that the payments of surplus income 
from the settlement should be apportioned under the 
Chesterfield rule during the period until the executors deter- 
mined whether or not to exercise the power to postpone 
realisation of the terminable interest, and once they had 
determined to exercise such power, all further payments 
were to be capitalised. 

The principle underlying all three decisions was that 
payments received in respect of terminable interests, whether 
they are income or otherwise in their own nature, are not 
income of the testator’s or the intestate’s estate, and do not 
pass under a gift of such income to the life tenant. In the 
words of Bennett, J., in Re Fisher, supra, at p. 382: “It is not 
possible to point to any property of which the intestate was 
possessed when he died and to predicate of the annual sums 
that they are income arising from that property since the 
intestate’s death.”” These words were adopted by Uthwatt, J., 
in Re Payne, supra, and the same point was made by 
Cohen, J., in Re Hey, supra, at p. 314. Having reached this 
decision the court naturally in each case proceeded to treat 
the payments virtually as a series of reversions falling into 
the estate. It followed that they should be dealt with on 
the principles applying to reversions in cases where the rule 
in Howe v. Dartmouth is excluded. These principles broadly 
are (a) that provided the trustees’ power of retaining or 
of postponing sale is properly exercised in respect of a rever- 
sion, when it falls in it will be treated as wholly capital ; 
and (b) that if and so long as the power of retention, or of 
postponing sale, is not properly exercised, or not consciously 
exercised at all, reversions falling in will be apportionable 
between income and capital under the Chesterfield rule, in 
spite of the fact that the Howe v. Dartmouth rule is, in general, 
excluded—cf. Rowlls v. Bebb (1900) 2 Ch. 107, cited by 
Cohen, J., in Re Hey, at p. 315. 

While these decisions have at any rate established 
consistent principles for dealing with purely terminable 
interests belonging to settled estates, it may be useful to 
mention briefly the conflicting authorities which preceded 
them. In the cases of Re Sherry |1913] 2 Ch. 508, and 
Re O’Hagan {1932} W.N. 188, where the administrative 
trusts were of the usual kind excluding the rule in Howe v. 
Dartmouth, and the life tenant was given the income, in 
Re Sherry of “ perishable and wearing out ” property, and in 
Re O'Hagan, of ‘“‘ terminable and wasting securities,” pay- 
ments received in respect of interests pur autre vie in other 
estates were held to be purely income and payable to the 
life tenant. A decision in Re Grant (1920), briefly reported 
in 150 L.T. News. 296, was on similar lines. Re Sherry and 
Re O'Hagan were tentatively distinguished by Uthwatt, J., 
in Re Payne, but Cohen, J., in Re Hey, treated them frankly 
as against the weight of earlier authority. The earlier 
authorities cited, however, viz., Crawley v. Crawley (1837), 7 Sim. 
427, and Re Whitehead {1894} 1 Ch. 678—do not seem entirely 
satisfactory for the type of case with which Cohen, J., 
was dealing, for in neither case was there apparently a clear 
gift of income of unconverted property to the life tenant. 
In Re Fisher, supra, Bennett, J., was concerned with the 
decision in Re Sullivan [1930) 1 Ch. 84, which was pressed 
upon him in favour of the life tenant. In that case it was 
decided that under an intestacy copyright royalties could be 
treated as income for the purpose of the Administration of 
Estates Act, 1925, s. 33 (5), and paid to the widow as life 
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tenant. It seems that in his remarks on this case in 
Re lisher Bennett, J., was distinguishing rather than differing 
from it, but the ground of distinction is not very clear, as 
he did not discuss the nature of the royalties in question in 
Re Sullivan or whether they could be regarded as income of 
the estate, unlike terminable annuities. 
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There is thus rather a slender basis of earlier authority 
for the three recent decisions on terminable interests. But 
it may be said with respect that the principle of these decisions 
is logical and clearly expressed and, within its sphere, appears 
unlikely to be disturbed. 

H. B. W. 


THE MOTORIST’S DUTY TO STOP AND TO CONFORM 
TO SIGNALS 


THERE are four main headings under the Road Traffic Acts, 
1930 and 1934, when a motorist may be required by law to 
stop. These headings are :— 

(a) After an accident. 

(4) On a police constable’s signal. 

(c) At an authorised traffic sign. 

(d) At a pedestrian crossing. 

The duty to stop after an accident is imposed upon the 
motorist by s. 22 of the 1930 Act, which requires the driver 
of any motor vehicle, owing to the presence of which on a 
road an accident occurs causing damage or injury to any 
person, vehicle or animal, to stop and, if reasonably required 
to do so, to give the prescribed particulars of himself, the 
vehicle, and its owner. If he does not so give his name and 
address, even though he may give the other particulars 
mentioned above, he must report the accident to the police 
within twenty-four hours. 

This section applies only to the driver of a motor vehicle ; 
it does not apply, for example, to a cyclist, or the driver of a 
horse-drawn van. It is not limited in its application to 
vehicles actually in collision, but applies equally to motor 
vehicles which cause an accident by their mere presence 
on a road at the time, as for example vehicles which by 
cutting in, or suddenly braking to avoid a child, cause other 
vehicles to collide ; and it is not limited to the motorist who 
is blameworthy. 

By s. 121 of the 1930 Act the word “ driver,’’ when a 
separate person acts as steersman of a motor vehicle, includes 
that person as well as any other person engaged in the driving 
of the vehicle. Thus, when the speed of a steam wagon is 
controlled by one person and the steering by another, both 
are drivers. But when there are two separate vehicles, 
one towing the other, the person in charge of the towed 
vehicle is not a “ driver” (Wallace v. Major (1946) K.B. 473; 
90 Sor. J. 331). 

On the other hand, it has recently been held that a motorist 
is “ driving ’”’ even though there is no petrol in the tank 
and he is merely steering the vehicle whilst coasting down a 
hill (Saycell v. Bool (1948), 92 Sor. J. 311). 

The accidents to which this section refers are those resulting 
in damage or injury to any person, vehicle or animal. It 
therefore applies in strictness even where the only damage 
is to the driver’s own vehicle, but in such cases it is not 
usual for the police to prosecute. ‘‘ Vehicle,” as opposed 
to “ motor vehicle,” includes a bicycle (Ellis v. Nott-Bower 
(1896), 60 J.P. 700). For the purpose of the section “ animal ”’ 
is defined as “ any horse, cattle, ass, mule, sheep, pig, goat 
or dog ’’; it does not cover, curiously enough, either cats or 
poultry, both of which are apt at times to stray under the 
wheels of motor traffic. It will be noticed that the section 
imposes no duty to stop when the only damage or injury 
is caused to inanimate property other than a vehicle, e.g., 
to a wall or gate. 

In Harding v. Price (1948), 92 Sor. J. 112, the defendant 
was unaware that an accident had occurred, and accordingly 
did not stop; it was held that he could not properly be 
convicted of an offence under this section. Subject to this, 
however, the duty to stop and give particulars if required is 
absolute, even if the driver subsequently reports to the 
police in accordance with subs. (2) (Dawson v. Winter (1932), 
77 Sox. J. 29). 

If the accident results in personal injury to a person other 
than the driver concerned, and the driver does not produce 


his insurance certificate at the time either to a constable 
or to some person reasonably requiring its production, then 
the driver must, independently of s. 22, report the accident 
and produce his certificate to the police within twenty-four 
hours (Road Traffic Act, 1930, s. 40). He may, however, 
at the time he reports the accident, nominate a police station 
at which he proposes to produce his certificate in person 
within five days of the accident, and if he does so then he is 
deemed to have produced his certificate in accordance with 
this section. It should be noted, however, that he must so 
produce his certificate in person, not by posting it to the 
police station or sending it by messenger. 

3y s. 20 (3) of the 1930 Act, the driver of a motor vehicle 
on a road must stop if so required by a police constable in 
uniform ; under this subsection the power of a police constable, 
if in uniform, to stop a motor vehicle is unlimited, and failure 
to comply with his requirement is punishable by a fine not 
exceeding {5. It will be observed that this subsection 
applies only to motor vehicles, and does not include other 
vehicles such as bicycles. 

If, however, the police constable is for the time being 
“ engaged in the regulation of traffic on a road,” then not 
only the motorist, but also any person driving or propelling 
any vehicle—including a bicycle—must stop, or conform 
to his directions, as the case may be (1930 Act, s. 49). This 
section also covers traffic signs, and is further dealt with 
below ; the penalty for non-compliance is a fine not exceeding 
£20 for a first offence, or £50 or imprisonment up to three 
months for a subsequent offence (1930 Act, s. 113 (2)). 

Section 48 of the same Act authorises the placing on or near 
roads of traffic signs “‘ of the prescribed size, colour and type. ”’ 
“Prescribed ’’ means prescribed by regulations (s. 121), 
and neglect or refusal to conform to the indication given by 
a traffic sign lawfully placed on or near a road is an offence 
under s. 49, punishable under s. 113 (2). All traffic signs 
are deemed to be of the prescribed size, colour and type, or 
to be duly authorised by the Minister of Transport, and to 
have been lawfully placed in position, unless the contrary is 
proved (Road Traffic Act, 1934, s. 36). Section 36 originally 
applied only to light signals, but now includes all traffic 
signs (Emergency Laws (Transitional Provisions) Act, 1946, 
s. 15 and Sched. II). 

A white line painted on a roadway is not a traffic sign 
(Evans v. Cross |1938} 1 K.B. 694) ; failure to keep to the left 
of a white line, even when going round a bend, is not therefore 
of itself an offence, though it may be an element of dangerous 
or careless driving : and.see also the “‘ Highway Code,” r. 34. 

The most familiar traffic sign on the road to-day is, of 
course, the automatic traffic signal; the significance of its 
light signals is prescribed by reg. 28 of the Traffic Signs 
(Size, Colour and Type) Provisional Regulations, 1933, which 
will be found set out im extenso on p. 2576 of Stone’s Justices’ 
Manual, 1947 ed. Briefly, the red signal means “ stop at the 
stop line’ ; the amber-with-red is a warning of an impending 
change from red to green, but does not alter the effect of 
the red signal; green means “ proceed, but with due regard 
to the safety of others,’’ and subject at all times to the 
directions of police constables or other persons properly 
engaged in regulating traffic; and amber means “ stop at 
the stop line, unless you are so close when amber first appears 
that you cannot safely do so.” A green arrow appearing with 
any other light signal authorises traffic to proceed in the 
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direction indicated, notwithstanding that the other signal 
indicates “ stop.” 

It will thus be seen that it is no defence to proceedings 
under s. 49 of the 1930 Act for the driver to plead that he 
“crossed on the amber,” unless it also appears that he could 
not safely stop when the amber light appeared because he 
was then too close to the stop line. Every driver who is 
approaching an automatic traffic signal ought to proceed at 
such a speed as to be able to stop if the light changes against 
him, and failure to do so may in some circumstances amount 
to careless, or even dangerous, driving. 

Pedestrian crossing places must be indicated in the manner 
prescribed by the Traffic Signs (Pedestrian Crossings) 
Provisional Regulations, 1934, and the Traffic Signs 
(Pedestrian Crossings) (No. 2) Provisional Regulations, 1934. 
The latter regulations not only prescribe for the marking of 
the crossing places by studs, but also originally provided for 
the erection of the familiar ‘“‘ Belisha beacons’ at crossing 
places other than those at road junctions controlled by traffic 
lights. Now, however, “ Belisha beacons” are no longer 
necessary (Road Vehicles (Pedestrian Crossing Places) Order 
(No. 2), 1942). 

The duty of the driver of a vehicle approaching a pedestrian 
crossing is set out in the Pedestrian Crossing Places (Traffic) 
Regulations, 1941. In short he must, unless he can see that 
there is no pedestrian on the crossing, proceed at such a speed 
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as to be able to stop, if necessary, before reaching the crossing 
(reg. 3). If traffic at the crossing is not controlled by a police 
constable or by light signals, he must “allow free and 
uninterrupted passage” to any pedestrians on the crossing 
(reg. 4), and if traffic is controlled by a police constable or by 
light signals, he must “ allow free and uninterrupted passage ”’ 
to every pedestrian who has started to go over the crossing 
before he (the driver) receives a signal to proceed (reg. 5). 
Further, he may not stop on the crossing unless compelled 
to do so by circumstances beyond his control, or in order to 
avoid an accident (reg. 6). The penalty for breach of the 
regulations is a fine not exceeding 40s. ; it is not the purpose 
of this article to deal with the civil liability of the driver who 
fails to conform. 

When there are pedestrian crossings at a road intersection 
with automatic traffic signals, they are “light controlled ” 
within the meaning of reg. 5; and a vehicle approaching the 
intersection is governed by its “ primary” light, which, 
when green, entitles the driver to turn right or left, as well as 
to proceed straight across the intersection (Stimson v. Pitt 
[1947] K.B. 668). A pedestrian crossing which is divided in 
the centre by a street refuge is one single crossing from 
pavement to pavement, but the refuge itself is not part of the 
crossing (Wilkinson v. Chetham-Strode {1940} 1 K.13. 310). 


E.G. BT. 


THE RENT CONTROL ACT, 1946 


A LETTING WITH “ BOARD” 


In a case reported in the Daily Express of 28th August, 
1948, under the heading “ Jam To-morrow—and To-day,” 
a tenant of a basement room told the relevant rent tribunal 
“that he paid £3 a week for his room and full board, got 
bread and jam for breakfast, bread and jam for tea, and bread 
and jam for supper, with a change to kippers on Sundays.” 
He was informed that, ‘as board entered into the rent, the 
tribunal could not help him.” ; 

General statements are always dangerous; and this one 
was no exception to that rule. One need not cavil at the 
actual decision, because the tribunal had to consider not 
what the actual tenant got gua board, but what he had 
contracted for in his contract of tenancy, and that was for 
full board. 

In the interests of both landlords and tenants, however, it 
may be well to consider the matter more closely. It all 
depends on s. 12 (3) of the Furnished Houses (Rent Control) 
Act, 1946. 

It is, of course, well known by now that every contract 
whereby a landlord grants to a tenant the right to occupy as a 
residence a house or part of a house, in a district in which the 
Act is in force, in consideration of a rent which includes 
payment for the use of furniture or for services—provided 
that in the case of part of a house the tenant is to have 
exclusive occupation of that part—is a contract within s. 2 (1) 
of the Act and is one which can be referred under that section 
to the appropriate rent tribunal by either party or by the 
local authority. 

But, though every such contract of tenancy is within 
s. 2 (1), and though at first sight there would seem to be no 
qualification in such regard, there is in fact a very important 
qualification : a qualification created by s. 12 (3) of the Act, 
to which advance reference might well have been made in the 
drafting of s. 2 (1). 

By s. 12 (3) it is enacted that “ Nothing in this Act shall 
apply to a house or part of a house let at a rent which includes 
payment in respect of board.” Had s. 12 (3) stopped there, 
we should have had a complete exception to s. 2 (1). But it 
does not stop there. It continues with a proviso, which 

if I may alter its clumsy “not unless” to “ if only ’’—lays 
down that ‘‘a house or part of a house shall” only “ be 
deemed to be let at such a rent” (i.e., “at a rent which 
includes payment in respect of board ’’) ¢f ‘‘ the value of such 


board to the lessee ’’ (tenant) “ forms a substantial proporuoa 
of the whole rent.” 

Thus if the contract be one in consideration of a rent which 
includes payment for the use of furniture or services —so as 
to be within s. 2 (1)—the mere fact that the consideration 
includes also a payment for board does not necessarily take 
it out of s. 2 (1). It is or is not taken out according to the 
finding of the tribunal in answer to the question : does the 
value of such board to the tenant form a substantial proportion 
of the whole rent 2? If it does, then the contract is put outside 
s. 2 (1). 

In answering this question the tribunal would probably 
guide themselves by the opinion of Morton, L.J. (now Lord 
Morton), as to the meaning of “ substantial ’’ in connection 
with attendance and use of furniture under the Rent Acts, as 
expressed in Palser v. Grinling {1940} KrB. 631, at p. 040 
(and cf. also in Property Holding Co., Ltd. v. Mische(ff 1940) 
K.B. 645, at p. 652). 

That opinion—admitted by himself to be only a personal 
opinion and not one to be taken as a matter of law —was that, 
in the absence of special circumstances, 20 per cent. of the 
whole rent would be a substantial portion, any portion under 
15 per cent. would not be a substantial portion, and any 
portion from 15 per cent. up to 20 per cent. would be a 
“ borderline ’’ case. 

That personal opinion —for, as was pointe: | out by Viscount 
Simon on the appeal to the House of Lords (1948) A.C. 291, 
at p. 317, it could be no more—is so widely shared that rent 
tribunals may well feel justified in guiding themselves by it. 
But, whether they do or do not, they must in each case find 
the answer to the question left to them by the proviso to 
s. 12 (3). 

And finally, they must answer that question with reference 
to the terms of the contract of tenancy itself and not with 
reference to whether the landlord has or has not fulfilled that 
contract. For, as Lord Goddard, C.J., pointed out in his 
masterly observations, expressly “ for the guidance of tribunals,” 
in The Ascot Lodge case of 8th May, 1947, reported in 
[1947] 1 K.B. 973, at p. 983, the tenant’s remedy for 
breach of contract lies elsewhere than before the tribunal ; 
namely, in a civil court in an action for damages. 


LiG: Helcs. 
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THE JURISDICTION OF THE DIVORCE DIVISIONAL 
COURT 


To the student desirous of discovering the relationship, not 


always immediately obvious to beginners, between the 
Divisional Court of the Probate, Divorce and Admiralty 


Division and the Court of Appeal, few courses would be more 
instructive than to read the recently reported case of Peek 
v. Peek {1948} 2 All E.R. 297; 92 Sor. J. 454. In that case 
a number of interesting points were discussed by the Court 
of Appeal and an illuminating survey of the historical 
development of the Divisional Court’s jurisdiction was given 
by Tucker, L.J. The points upon which the court were 
called to exercise their minds in this case were, first, the 
circumstances in which the Court of Appeal had jurisdiction 
to hear an appeal from an order of the Divisional Court 
setting aside a decree nisi granted by a judge at the original 
hearing of the case, and secondly, the circumstances in which 
the Divisional Court or the Court of Appeal respectively had 
the jurisdiction to order a new trial. 

lor a proper understanding of the effects of this case it is 
necessary to set out the facts in some detail. The parties to 
the action were married in Australia in 1905 and two children 
were born in 1906 and 1907. At the time of the marriage 
the husband was serving in Australia as an engineer with a 
british firm in that country. In his evidence at the original 
hearing the husband said that in 1920 he was offered employ- 
ment in Nigeria which necessitated his making his permanent 
home in England. He further said that he had at that time 
asked his wife to come and make her permanent home in 
England with him, but that she had refused to do so. He 
thereupon left Australia and took up his new employment 
and, having been deserted, as he alleged, until 1924, he then 
met a woman with whom he subsequently lived and committed 
adultery. He asked the court to exercise their discretion 
with regard to his relations with this latter weman. Counsel 
for the petitioner at the original hearing put before the court 
two letters which he considered it his duty to disclose, one 
from the husband to the wife and the other from the wife to 
the husband. The court also had before them a letter written 
by the wife to the registrar of the court, in which in substance 
she alleged that her husband had deserted her and not the 
other way round as alleged by her husband. On 18th June, 
1947, a decree nist was granted to the husband. At that 
time the wife’s application for a poor person’s certificate was 
pending, but a month later she was granted the certificate 
and she forthwith applied to the Divisional Court for a 
rehearing under the Matrimonial Causes Rules, 1944, r. 36, 
which provides that “ (1) An application for rehearing of a 
cause heard by a judge alone where no error of the court at 
the hearing is alleged shall be made to a Divisional Court of 
the Probate Division.” In her affidavit in support of her 
application she alleged that she had in her possession a 
number of letters which would show that the husband had at 
all material times deserted her. The Divisional Court 
ordered a rehearing, and from that order the husband 
appealed. The grounds of his appeal were that an error of 
the court was alleged or involved in the application made to 
the Divisional Court, and that therefore it had no jurisdiction. 
Objection was taken for the wife that the Court of Appeal 
had no jurisdiction to hear the appeal and it was therefore 
incumbent on the court first to decide whether or not they 
were in a position to hear the appeal. 

It was contended for the wife that the order by the 
Divisional Court ordering a new trial was an interlocutory 
matter, and that therefore the appeal from that order came 
within Ord. 58, r. 15, which lays down that notice of appeal 
must be given within fourteen days in the case of an appeal 
from an interlocutory order and within a greater time in the 
case of other appeals. If this were held to be an 


interlocutory matter the notice of appeal was in this case 
Tucker, L.J., considered that the court were 


out of time. 


bound by the decision of the Court of Appeal in Jsaacs & Sons 
v. Salbstein (1916) 2 K.B. 139, for in that case it was held that 
the test of whether an appeal is final or interlocutory is the 
nature of the order immediately under appeal. In that case, 
on an appeal from a final judgment in a county court, the 
Divisional Court made an order for a new trial, and the Court 
of Appeal, on hearing the appeal from the order of the 
Divisional Court, decided that that order was an interlocutory 
order and that the appeal had been rightly set down in the 
interlocutory list. That decision would clearly have settled 
the matter had it not been contended by counsel for the 
petitioner that there was a distinction in this case in that the 
order setting aside the judgment and ordering a new trial 
was final, for it had altered the status of the petitioner from 
the status he had acquired by virtue of the decree nist back 
to the status he had previously held before the decree nist 
had been granted. But, as Tucker, L.J., pointed out, this 
necessarily involved the proposition that the status of the 
parties was altered by the decree nisi, a proposition which his 
lordship considered to be wrong, for the status of the parties 
was only altered by the decree absolute. That being so, it 
was held that the appeal was out of time, but in view of the 
obscurity of the law on the point and on account of other 
practical reasons the court extended the time for notice of 
appeal in this case and so allowed the appeal to be heard. 
This preliminary point being adequately disposed of, the 
main issue as to whether or not the Divisional Court had 
power to order a new trial in this case fell to be decided, and 
that necessarily turned upon the wording of r. 36 of the 
Matrimonial Causes Rules, 1944, which has already been 
quoted. The question was in essence whether an error of 
the court at the original hearing was alleged or not. The 
judgments of the learned judges who had decided the case 
when it came before the Divisional Court were quoted and 
endorsed, and it was made clear that the distinction to be 
drawn in these cases is the distinction between the case where 
the appellant comes to the court and says: “I wish to appeal 
against the decision in the court below because on the material 
before them they made an erroneous decision,” and where 
the appellant says such words as, ‘‘I wish this decision to be 
set aside because I was unable to attend the trial, but I have 
in my possession certain evidence which was not before the 
judge of first instance, and that evidence will have the effect 
of making the decision that he gave a wrong one.” The 
former is a case for the Court of Appeal and the latter is a 
case in which the Divisional Court has jurisdiction. In 
dealing with the course that the case took in the original 
hearing, Tucker, L.J., said that it was the duty of the court 
to decide whether the refusal to live with the petitioner that 
the petitioner had alleged on the part of the respondent was 
entirely irrespective of the question of the petitioner’s own 
adultery. The learned lord justice held that in this case 
there was evidence on which the court could hold that in all 
the circumstances the desertion had continued down to the 
date of the petition. Further, the learned lord justice said 
that the judge had had to be satisfied that the wife had 
deserted the husband and that the husband had not deserted 
the wife, and that, in view of the sworn testimony of the 
husband, and notwithstanding the letters from the wife 
before the court at the time of the original hearing, the judge 
could not be said to have been in error. That the wife had in 
her possession further letters which might throw an entirely 
different light on the matter could not be laid at the door of 
the original judge as an error on his part unless the letters 
he actually had gave rise to the same necessary conclusion. 
The fact that the judge had not seen fit to send the proceedings 
to the King’s Proctor, although he had the power to do so, 
did not constitute an error on his part, for the question 
whether the King’s Proctor should be asked to investigate 
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the matter was a question purely in the discretion of the 
judge. For these reasons the court held that no error was 
involved on the part of the judge at the original hearing, and 
that therefore the Divisional Court had been within their 
powers in ordering a new trial. 

One further point should be noticed. Tucker, L.J., 
expressly left open the question as to whether or not it was 
immaterial to consider what in fact happened before the 
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original court when the applicant who was seeking a rehearing 
was basing his whole case on something quite irrespective of 
the course the case in fact took on the material before the 
court. He thought that it was quite possible that in a case 
such as this the rehearing might quite well have been granted 
on the grounds of suppression of evidence irrespective of 
whether the judge took the right course on the material that 
was presented to him. P.W.M. 


AND 


DEBENTURE HOLDINGS 


At the moment company directors throughout Great Britain 
are receiving requests from company secretaries to supply 
all the particulars necessary to compile the register of directors’ 
share and debenture holdings required to be kept by every 
company in accordance with the provisions of s. 195 of the 
Companies Act, 1948, and it is thought that, in view of this, 
attention should be drawn to the provisions of that section. 

The register has to be kept by every company, whether 
or not the company has a share capital, and it is important 
to note that the register should have been compiled and 
brought into use on Ist July, 1948. Many company 
secretaries appear to have presumed that, as the first occasion 
on which the register has to be made available for inspection 
by members and debenture-holders is not until fourteen days 
(excluding Saturdays, Sundays and Bank Holidays) before 
the annual general meeting next after Ist July, 1948, it is 
not necessary to complete the compilation of the register 
before then. This is not correct, of course, and failure to 
keep a true and complete register as from Ist July, 1948, 
renders the company and every officer of the company respon- 
sible for the default liable to a fine. Furthermore, under 
s. 195 (5), any person acting on behalf of the Board of Trade 
is entitle’ to inspect the register during business hours 
(subject to such reasonable restrictions as the company may, 
by the articles of association or by resolution, impose, but so 
that not less than two hours in each day shall be allowed) 
at any time ; and under s. 195 (6) the Board of Trade may at 
any time require a copy of the register or any part of it. 
By now, therefore, every company should have compiled its 
register, although such is certainly not the case, and, as we 
shall see, every director should have supplied all the 
information relating to himself necessary to enable this to 
be done. 

The main responsibility for supplying to the company the 
information necessary to enable the register to be compiled 
and maintained lies with each individual director, since 
under s. 198 (1) it is his duty to give notice to the company 
of such matters as may be necessary for the purposes of, 
inter alia, s. 195. It does not follow, however, that a 
company will be absolved from responsibility for incomplete- 
ness in the register merely because the director concerned 
has failed to supply the necessary information relating to 
himself. The duty of keeping the register is that of the 
company and there is nothing in the penal provisions of 
s. 195 (8) freeing the compamy from liability in such a case. 
It is not sufficient for a company merely to wait until it gets 
the necessary information from its directors before compiling 
its register ; the company must take active steps to obtain 
such information. 

The shares and debentures which may require to be entered 
in the register are the shares in or debentures of the company 
or any other body corporate which is (1) a holding company 
of the company, or (2) a subsidiary of the company or its 
holding company ; but excluding shares (but not debentures) 
in a body corporate which is for the purposes of s. 195 a 
wholly-owned subsidiary of another body corporate. In 
this connection a body corporate is deemed to be a wholly- 
owned subsidiary of another if it has no members but that 
other and that other’s wholly-owned subsidiaries and its or 


their nominees. In most cases there should be no difficulty 
in ascertaining which bodies corporate are concerned, but it 
is clear that cases can arise where a director may find con- 
siderable difficulty in ascertaining whether a_ particular 
body corporate is or is not a wholly-owned subsidiary of a 
holding company of his company. In such a case it will be 
best to assume that it is necessary to supply particulars of 
holdings in that body corporate and to do so accordingly. 
A director cannot be penalised in such a case for giving too 
much information but he certainly can be if he gives too little. 

The register is required to show as respects each director 
(not being a holding company of the company) the 
number, description and amount of the relevant shares 
or debentures, which are held by or in trust for him or of 
which he has any right to become the holder (whether on 
payment or not). The position is, however, much more 
complicated by s. 195 (10), which provides that a director 
shall be deemed to hold, or have any interest or right in or 
over, any shares or debentures if a body corporate holds them, 
or has that interest or right in or over them, and (1) the body 
corporate or its directors are accustomed to act in accordance 
with his directions or instructions, or (2) he is entitled to 
exercise or control the exercise of one-third or more of the 
voting power at any general meeting of that body corporate. 
Clearly cases may arise where a minority shareholder of some 
body corporate may be under an obligation to disclose to 
a company of which he is a director particulars of shares or 
debentures in which the body corporate is interested ; but 
he cannot compel the body corporate to give him the informa- 
tion todoso. Clearly also in certain cases shares or debentures 
in which a body corporate is interested may have to be entered 
in the register two or three times in respect of directors, 
each of whom comes within the second leg of s. 195 (10). 

No particulars of the nature and extent of a director's 
interest need be indicated in the register, unless the director 
so requires, and, unless he does so require, it is suggested that 
it would be wrong to do so even if the information has been 
made available by him. It follows, therefore, that unless 
the director requires such particulars to be indicated, the 
entry in the register concerning him should not differentiate 
between shares or debentures held by him and those in which 
he is interested, but should merely indicate the total number 
of shares or debentures concerned. The effect of this may be 
in some cases misleading, but that is not the fault of the 
company. 

Where by reason of any transaction entered into after 
Ist July, 1948, any shares or debentures fall to be or cease to 
be required to be recorded in the register, it is the duty of the 
director concerned to notify the company of the change and 
to state the date of the transaction (or, if there is an interval 
between the agreement for the transaction and its completion, 
the date of the agreement) and the price or other consideration 
for the transaction. It should be noted that in certain cases 
the shares or debentures to be entered in the register may 
bear no true relation to the consideration for the transaction. 
If, for example, a director of company A controls a little 
less than one-third of the voting power of company B, which 
is not the holding company of company A, but does hold a 
substantial number of shares in company A, the acquisition 
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by the director of a small number of shares in company B may 
result in the entire holding of that company in company A 
having to be shown against his name in the register kept by 
company A; and presumably the purchase price of the 
shares acquired will have to be shown against the entry. It 
should also be noted that it is possible for transactions to take 
place to which the director is not a party and of which he may 
have no knowledge, which will necessitate a further entry in 
the register in respect of him. 

Any notice given by a director for the purpose of s. 195 
must be in writing and, if it is not given at a board meeting, 
the director concerned must take reasonable steps to secure 
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that it is brought up and read at the next board meeting. 
It is important to note that the mere giving of the information 
is not sufficient. 

In the future a company director will have to be alert in 
order to ensure compliance with the requirements stated 
above. It is to be hoped that the register will be found to be 
of sufficient value to members and debenture-holders of a 
company to justify its creation, but it is feared that in practice 
it will be found difficult in many cases to keep it accurately 
up to date and that even when this is done its contents may 
often serve only to confuse rather than to enlighten its readers. 


j.W.M. 


THE TOWN AND COUNTRY PLANNING ACT, 1947, 
AND THE SALE OF LAND~—III 


THE preliminary inquiries which | suggested last week will 
not elicit all the information which a prudent purchaser will 
now desire to have before he enters into a contract for the 
purchase of land. It is quite probable that the vendor will 
not be able to provide satisfactory replies to all the preliminary 
inquiries, and in that case it will be necessary to turn to the 
only other source of information—the local planning authority. 
Indeed, some of the matters which I have suggested should be 
raised by way of preliminary inquiry fall properly within the 
province of the authority, and the forms which follow will 
show some duplication. This is, I think, inevitable at this 
stage of our knowledge of the Act. The value of a double 
check should also not be underestimated. 

The following are the inquiries which, in my view, should be 
addressed to the appropriate local planning authority, as 
defined in s. 4 of the Act, before contract. Where a note 
is appended to a form, this will be found in square brackets. 

1. Has a development plan or any proposal for such a plan 
been made under the Town and Country Planning Act, 
1947, affecting the area in which the premises or any part 
thereof are situated ? If so, would you please either supply 
a copy of any such plan or proposal (or so much thereof as 
affects the premises), or indicate the place and time at which 
the plan or proposal may be inspected ? 

2. Have the premises or any part thereof been designated 
as land subject to compulsory acquisition by virtue of s. 5 
of the Town and Country Planning Act, 1947, or under or by 
virtue of any other provisions relating to town and country 
planning ? 

[See Preliminary Inquiry No. 2, ante, p. 495, which is repeated 
here. The development plan, when made, will indicate what 
land is subject to compulsory acquisition under the Act of 
1947, but until plans are made and can be readily inspected, 
this inquiry is of the utmost importance. | 

3. Are the premises or any part thereof contiguous or 
adjacent to an area which has been designated as an area of 
comprehensive development by virtue of s. 5 of the Town and 
Country Planning Act, 1947 ? 

[See s. 5 (2) (c) (i) ands. 5 (3). Land contiguous or adjacent 
to an area of comprehensive development may be designated 
as subject to compulsory acquisition. If the premises are not 
situated in such an area or on such land, but are close to such 
an area, an amendment of the plan at a later date may 
include them and subject them to compulsory acquisition. 
A careful purchaser may well wish to avoid the purchase of 
premises which are more liable than others to be compulsorily 
acquired at a future date, although not actually designated 
at the time of purchase.] 

4. Has any compulsory purchase order affecting the premises 
been submitted to the Minister with a view to expedited 
completion under s. 39 of the Town and Country Planning 
Act, 1947 ? 

{It has already been shown that orders made under s. 39 
are registrable as local land charges under S.I. 1213 of 1948. 
This inquiry is designed to ascertain whether a proposal 
which may lead to an order is in the air. } 


5. Does the register maintained by your authority under 
s. 14 (5) of the Town and Country Planning Act, 1947, contain 
an entry relating to the premises? If so, would you please 
supply a copy of any relevant entry, or indicate the place and 
time at which the register may be inspected ? 

6. Has any agreement restricting or regulating the develop- 
ment or use of the premises been entered into under s. 25 
of the Town and Country Planning Act, 1947, either (a) by 
your authority, or () so far as you know, by any other local 
planning authority ? If so, would you please supply a copy 
of any such agreement, or if another authority is involved 
supply the name of such authority ? 

[Section 25 (4) provides that the power to enter into 
agreements under the section may be exercised not only by 
the local planning authority as defined by s. 4 (i.e., the 
county or borough council in the normal case), but also 
(a) in relation to land in a county district by the council of 
that district, and (4) in relation to land in the area of a joint 
planning board (as to which, see s. 4 (2)), by the appropriate 
county or borough council. In a suitable case there may, 
therefore, be three authorities capable of entering into agree- 
ments under this section. However, inquiry from an authority 
is only necessary as a check, since it is clearly the duty of the 
vendor to disclose the existence of any agreement of this 
nature, and this inquiry may therefore be omitted in all 
cases where preliminary inquiry is made of the vendor.]} 

7. Has any order been made under s. 26 of the Town and 
Country Planning Act, 1947, requiring either the discontinu- 
ance of any use to which the premises or any part thereof have 
been put or imposing conditions on any such use, or the 
alteration or removal of any buildings, or works thereon ? 
If so, would you please supply a copy. 

(Orders under s. 26 are subject to confirmation by the 
Minister, and are registrable as local land charges by virtue of 
S.I. 1283 of 1948. Presumably, however, such orders will 
not be registered until they have been confirmed, for they 
cannot be said to take effect until then. This inquiry is 
framed to show whether an order has been submitted for 
confirmation but not actually confirmed. Section 26 
supplements in one respect the powers conferred upon the 
local authority by s. 23 to serve enforcement notices, which 
may only be served within four years of the development to 
which they relate. There is no time limit for orders under 
s. 26, but it is possible that the compensation provisions of 
s. 27 will have the effect of making orders under s. 26 as raré 
as the exercise of some of the powers of control was in the past 
under the Act of 1932.) 

8. Has any order affecting the premises been submitted for 
confirmation by the Minister under s. 28 of the Town and 
Country Planning Act, 1947? If so, would you please supply 
a copy. 

[Orders made under s. 28 are also registrable when con- 
firmed, but here again early notice of any step taken in 
relation to such an order will be useful.| 

9. Has any order been made defining the area in which the 
premises or any part thereof are situated as an area of special 
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control within the meaning of s. 31 (4) of the Town and Country 
Planning Act, 1947? If so, would you please supply a copy 
of any such order. 


Section 31 deals with the control of advertisements, 
and an area may be defined as an area of special control under 
subs. (4) either (a) by reference to provisions included in that 
behalf in development plans, or (b) by orders made or approved 
by the Minister. The authority may, therefore, apparently 
initiate orders under s. 31 (4) apart from the provisions of a 
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development plan and would in that case be able to supply 
early information. Compare Preliminary Inquiry No. 8, 
which may be considered sufficient in most cases. | 

10. Are the premises or any part thereof affected by an 
authority given by the Minister under s. 41 of the Town and 
Country Planning Act, 1947? If so, would you please supply 
a copy of any such authority. 

(Compare Preliminary Inquiry No. 9 and note thereto.] 

“ABC” 


DECONTROL BY THE AGRICULTURAL HOLDINGS 


ACT, 


DECONTROL was virtually abolished by the Rent and Mortgage 
Interest Restrictions Act, 1939; the exclusion of a very 
small class of property by what was para. 23 of Sched. VII 
to the Agriculture Act, 1947, and is now para. 1 of Sched. VII 
to the Agricultural Holdings Act, 1948, must not be taken 
to be a sign of the times. The paragraph runs: ‘“ The 
Rent and Mortgage Interest Restrictions Acts, 1920 to 1939, 
shall not apply to any dwelling-house which is comprised in 
an agricultural holding and is occupied by the person 
responsible for the control (whether as tenant or as servant 
or agent of the tenant) of the farming of the holding.” It 
has been suggested that this reform was made because the 
elaborate and comprehensive protection of tenure conferred 
by what is now the Agricultural Holdings Act, 1948, s. 24, 
makes it unnecessary. With this suggestion I respectfully 
disagree, and would venture the opinion that, bearing in 
mind that the object of the Agriculture Act, 1947, and the 
Agricultural Holdings Act, 1948, is the promotion of efficiency 
in agriculture, that of the amendment is to be sought in the 
words “‘ control . . . of the farming.” 

An agriealtural holding is, per definitionem, comprised 
in a contract of tenancy (s. 1 (1!) and normally itself comprises 
at least one dwelling-house ; but the cases in which the 
tenant himself could, apart from the new provision, claim 
protection, are very rare. For the Rent, etc., Restrictions 
Acts themselves excluded, in the case of old control, houses 
let together with land if the rateable value of the land was 
more than one-fourth of that of the house, and, in the 
case of new control, houses let with agricultural land if the 
land exceeds two acres in extent. Tenant farmers who occupy 
houses not so excluded and who control the farming them- 
selves will, indeed, be entitled to notices to quit and will be 
able to take advantage of the provisions for challenging such 
notices ; but such small farms are rare. 

It is, I think, primarily the case of a tenant-farmer who, 
whether he lives in the farm-house or not, employs a bailiff 
or foreman or manager and lets to that person the farm-house 
itself or some other dwelling, that the Legislature had in 
mind. Under the Rent Acts the farmer could, if the conditions 
of para. (g) (ii) of Sched. I to the 1933 Act obtained, claim 
possession after determination of the employee’s tenancy. 
But apart from the overriding requirement of reasonableness, 
that meant that a certificate of need had to be obtained from 
the County Agricultural Executive Committee (to give it 
its new name), a contract or conditional contract had to be 
made with a new employee, and the contract in question 
had to be in force when the action happened-to be heard. 
This, of course, still applies when the tenant concerned is 
an ordinary farm worker; but I think that control of the 
farming of a holding is now considered so important that 
it has been considered advisable to deprive bailiffs, foremen, 
managers, etc., of protection unconditionally, i.e., whether 
the employer can prove that he wants the dwelling for some 
successor ornot. As regards the protection of the Agricultural 
Holdings Act, 1948, itself, they are already excluded by the 
concluding words of the definition cited “.. . not being a 
contract under which the said land is let to the tenant during 
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his continuance in any office, appointment, or employment 
held under the landlord.” 


The use of the definite article in the expression “ the control 
of the farming” implies that at the most one person per 
holding is deprived of protection, and I do not think that the 
description of that person will occasion any difficulties 
of interpretation. We are, it is true, often reminded that 
modern farming calls for a great variety of types of knowledge ; 
an agriculturist applies chemistry, biology, accountancy, 
engineering, etc., etc., in the course of his farming activities. 
Nevertheless, there is usually one directing brain co-ordinating 
all; and it is the owner of that brain who has been deprived 
of Rent Act protection. 


For the reasons mentioned, I think that the object was to 
deprive such a person of security of tenure. But security 
of tenure is not the only object, or indeed the main object, 
of the Rent Acts. Their essential object is that of restricting 
rent. Employees in agriculture have, indeed, when occupying 
demised premises, enjoyed the benefit of rent restriction 
whether the employer or someone else was landlord, and 
when they have occupied premises belonging to their employers 
as licensees the provisions of the Agricultural Wages 
(Regulation) Act, 1924, have come to their assistance. The 
force of these provisions was illustrated some years ago by 
Williams v. Smith {1934] 2 K.B. 158, in which, an agricultural 
wages committee having defined the benefits or advantages 
which might be reckoned as payment of wages and valued 
that of board and lodging at 15s. a week, a farmer was held 
to have committed an offence by engaging a worker at the 
full rent and providing him with board and lodging at {1 a 
week. The fact that it was in no way a condition of the 
contract of service that the employee should board and 
lodge with the defendant was held to be no defence. 


But it looks as if, in the limited number of cases tv which 
the new decontrol provision applies, the Legislature may 
have unintentionally created a state of affairs somewhat, 
but not completely, analogous to that illustrated by Carter 
v. S.U. Carburetter Co. [1942] 2 K.B. 288, which emphasised 
the in rem operation of the Rent, etc., Restrictions Act, 
1939. Under the 1915 Act we had had King v. York (1919), 
35 T.L.R. 256, which showed that the landlord of controlled 
premises could not raise the rent beyond the permitted 
limits on letting toanewtenant. In Carter v. S.U. Carburetter 
Co. a house was let to a limited company after an individual 
lessee had given up his tenancy; the rent reserved was 
higher than that paid by the individual tenant ; the company 
sub-let it in parts to their employees, and resisted a claim 
for rent at the agreed rate. A company cannot, in the nature 
of things, be a statutory tenant (Hiller v. United Dairies 
(London), Ltd. (1934) 1 K.B. 57 (C.A.)), and the learned 
county court judge who heard the action for rent gave 
judgment for the plaintiff on the ground that the defendants 
were not protected by the Acts. The Court of Appeal 
reversed this decision; a company may not be protected 
as regards security of tenure, but is fully entitled to the benefit 
of provisions restricting rent. 
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By excluding dwelling-houses occupied by persons 
responsible for control of farming, etc., the amendment has, 
as it were, placed such houses in the position of houses 
occupied by companies. The landlord will be entitled to 
possession, and may not be entitled to charge any future 
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tenant a higher rent. If the next tenant discharges similar 
functions, however, I doubt if the law will prevent the landlord 
from obtaining any rent the person concerned may agree 


to pay. 
R. B. 


TO-DAY AND YESTERDAY 


LOOKING BACK 

On 5th September, 1666, Evelyn noted in his diary the halting 
of the Great Fire of London: “ It came no further than the 
Temple westward ... It also broke out again in the Temple 
but, the courage of the multitude persisting and many houses 
being blown up, such gaps and desolations were soon made as . . 
the back fire did not so vehemently urge upon the rest as 
formerly.”” The flames on the previous day had made deep 
inroads into the Inner Temple and finally the Church, the Hall 
and the old Gate were only saved by the lavish use of gunpowder. 
During the night following 4th September sparks from the 
smouldering ruins of King’s Bench Walk ignited some timber 
buildings, dangerously near the Hall, and these were blown up. 
The Duke of York, himself a Bencher, hurried to the spot and 
directed operations till 1.0 in the morning. One pedantic young 
lawyer took a legal objection to the use of gunpowder in the 
Temple and was only silenced by the cudgel of the Duke’s Master 
of the Horse. One end of the Hall’s roof actually caught fire, 
but a seaman named Richard Rowe climbed up and, sitting 
astride the ridge, beat out the flames. He received a reward of 
£10. A gift of {2 was also given to a soldier from Kingston who 
helped. Serjeants’ Inn in Fleet Street was destroyed. Linco]n’s 
Inn took measures to save itself by demolishing the St. John’s 
Head tavern in Chancery Lane. Clifford’s Inn only lost a single 
house, that nearest to Fetter Lane. 


NEW WORLD, OLD LAW 


THE new world has decidedly run into the old at Birmingham, 
where a wealthy ex-G.I. from New Hampshire has been remanded 
in custody, charged under a fourteenth century statute of 
Edward III with being a “ blemisher of the peace.” Not that 
something of the same situation may not arise occasionally even 
on soil sacred to the Monroe Doctrine. Not long ago there was 
a learned lawyer in Boston who used to take a mischievous 
pleasure in citing in court, when opportunity offered, some 
statute ‘‘ passed in the reign of his late Majesty King George III,”’ 
to the fury of his ultra-American colleagues. Still, the gentleman 
from New Hampshire, charged in such ancient form with 
blemishing the peace, must feel something of the bewilderment 


of Mr. Hilaire Belloc’s millionaire, John K. Petre (also of New 
Hampshire), when, in the great legal action that closes ‘‘Mr. Petre” 
he heard the arguments of counsel for the other side basing the 
defence ‘‘ on the statute cited as Fraudeurs et Tireurs, vulgarly 
and humorously known as ‘ Frauds and Terrors’ of the 13th of 
Edw. III, cap. 2, where it is laid down that if a merchant use the 
name of another, even by error, and under such obtain a delivery 
of cheptol, he is at the mercy of the King, saving in Market of 
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Free Cloison (that is the point) and, of course, ‘excepting | 


precincts ’.’’ The literal minded need not bother to look up the 
Act in the Statutes at Large, for Mr. Belloc invented it, the 
whole thing being one of the better parodies of English legal 
procedure and terminology. 


EVERGREEN STATUTES 

MopERN compared with the Act of Edward III, but yet of 
respectable antiquity, one may rank that Act of Henry VIII 
passed in 1541 “‘ for the Mayntenance of Artyllarie and Debarringe 
of Unlawful Games.” At the age of 400 it has still tripped up 
modern gamblers unawares, all because in Tudor times the 
fletchers, stringers and arrowhead makers saw the spectre of 
unemployment looming behind them and persuaded the Govern- 
ment of the day to give official encouragement to the practice 
of archery and to discourage the idle from wasting their time on 
mere games such as “ slydethrifte’’ (alias shove-halfpenny). 
This Act, under which apparently a fine of 6s. 8d. may be 
imposed, has sometimes equally puzzled and entertained its 
victims. At Seaham Harbour once when some people were 
charged under it with “ using and haunting a common gaming 
house,’’ one woman exclaimed : ‘‘ Haunting? I’m not a ghost.” 
More recently, when 199 gamblers appeared at the Mansion 
House after a police raid on a social club, the application of this 
Act to the lesser offenders was greeted with laughter and cries of 
“Good old Henry VIII!” The vitality of these old Acts is 
amazing. In 1939 a man who fired a revolver near the Duchess 
of Kent found himself charged under an Act 611 years old 
designed to preserve the King’s peace. In 1933 five persons were 
tried at Liverpool under an Act of 1305 aimed at “‘ conspiracy 
falsely to move and maintain pleas.’”’ Three of them were 
convicted of violating it. 


REVIEWS 


Gibson’s Conveyancing. Sixteenth Edition. By H. Gipson 
Rivinecton, M.A., Solicitor, H. J. B. Cocksuut, Solicitor, 
R. H. Kersey, M.A., LL.M., Solicitor, and J. P. WipGeEry, 
O.B.E., of Lincoln’s Inn, Barrister-at-Law. 1947. London: 
The Law Notes Lending Library, Ltd. 55s. net. 

So many practitioners have received their initiation in the art 
of conveyancing through the pages of this work that to describe 
its excellences is superfluous. Primarily a student’s book, there 
are parts of it to which the practising conveyancer can safely 
turn for guidance: the notes on the transitional provisions are 
an example. The editors have wisely chosen not to burden a 
book for which ‘‘basic’’ is an apter description than ‘“‘elementary”’ 
with evanescent matters, but the few decisions of importance since 
the last edition are all noted. The only part of the text which 
could be expanded to some extent is that on the Inheritance 
(Family Provision) Act, 1938, a measure which got off to a slow 
start but under which applications are now increasing both in 
number and in the intricacy of the points they sometimes raise. 


The Early Factory Legislation. By Maurice W. Tuomas, 
M.A., LL.M., Barrister-at-Law. 1948. Leigh-on-Sea: The 
Thames Book Publishing Co., Ltd. 35s. net. 


H.M. Chief Inspector of Factories contributes a foreword 
to this study in legislative and administrative evolution. In 
spite of its prosaic title, this is a book of deep human interest. 
It is appropriate that the year of publication should be 1948, 
when the dreams of the early reformers may be said to have 
come true. Seven illustrations add to the interest of this work, 


which is very well documented. The task of assembling such a 
wealth of detailed information must have been stupendous. 


The learned author’s style is attractive, and under his treatment 
the subject remains a “ live’’ subject from first to last. The 
five-day week should give a wide circle of readers an opportunity 
of reading this volume, which will amply repay any time devoted 
to the study of its contents. 


Chitty on Contracts. Twentieth Edition. General Editor: 
Haro_p Potter, LL.D., of Gray’s Inn, Barrister-at-Law. 
1948. London: Sweet & Maxwell, Ltd. 70s. net. 


This edition, like the 10th edition of its companion, Clerk 
and Linsell on Torts, is the work of a team of editors of whom 
Sir Charles Odgers is reponsible for no less than fifteen of the 
twenty-eight chapters. According to the preface, which is 
dated August, 1947, the law is stated as at lst January, 1947. 

A problem to be faced by the editor of any general work on the 
law of contract is the extent to which special and particular 
contracts such as sale of goods, bills of exchange and partnership 
should be included. The law relating to many of these special 
contracts is now so highly developed that each in its own right 
may be the subject of a substantial textbook, and if they are all 
to be dealt with in one volume of practical size a good deal of 
pruning becomes necessary. It is a tribute to those responsible 
for Chitty that this pruning has been done without any loss in the 
value of the book itself and for those who desire to pursue the 
subject further there are references to other works in which 
greater detail will be found. On this basis space is found for 
chapters on Sale of Goods, Hire-Purchase, Contracts of Carriage, 
Guarantee and Indemnity, Loans, Lotteries, Agents, Partnership 
and Employment. The 600 pages devoted to the general prin- 
ciples of the law of contract are admirable and exhaustive. 
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NOTES OF CASES 
HOUSE OF LORDS 
SHIP : WORKMAN’S FALL THROUGH OPEN HATCH 
Grant v. Sun Shipping Co., Ltd., and Others 
Lord Porter, Lord Uthwatt, Lord du Parcq and Lord Oaksey 
23rd June, 1948 

Appeal from the Second Division of the Court of Session. 

The plaintiff was one of a gang of stevedores handling goods on 
the ‘tween decks of a ship belonging to the first defendants. 
Workmen employed by the second defendants, ship repairers, were 
doing repair work in the hold beneath the ’tween decks. As the 
upper deck hatches were closed the stevedores on the ‘tween 
decks were working by clusters of electric lights. The work of 
repair in the hold required removal of part of a hatch cover of 
one of the hatches on the ‘tween decks, as wires from which a 
staging was suspended had to be passed through it. While the 
plaintiff was at lunch the repairers’ men finished their work and 
left the ship, leaving the hatch-cover still out of place and having 
removed the light-cluster illuminating the open hatch to a 
place where it no longer did so. When the plaintiff returned 
from lunch he was the first of his gang to resume work. As he 
approached the open hatch he was in darkness, and he stopped. 
He saw the light-cluster which had previously illuminated the 
open hatch lying in a position where it emitted only a faint 
glimmer. In moving towards it in order to make it give him 
light he fell through the open hatch and suffered injury, for which 
he sued the shipowners and the ship repairers. He contended 
that the shipowners had failed to comply with regs. 12 and 37 (a) 
of the Docks Regulations, 1934, which concern efficient lighting 
and the fencing of open hatches, and that the repairers were 
liable for negligence at common law in leaving the hatch uncovered 
and unlit. The Second Division held the workman guilty of 
contributory negligence and dismissed his action. He appealed. 
The House took time for consideration. 

Lorp PorTER—LorD Utuwatt and Lorp bu Parcg concurring 
and Lorp OakseEy dissenting—said that the repairers’ conduct 
with regard to the hatch infringed reg. 45 of the Regulations of 
1934. Apart from that, they were clearly guilty of negligence 
at common law in leaving a hatch in such a condition near where 
they knew stevedores to be working. Some measure of blame 
should also attach to the shipowners, As for, contributory 
negligence, the plaintiff, as a prudent stevedore of long experience, 
was justified in thinking that the repairers, having left the ship 
and removed the light, would have replaced the hatch-cover, 
and the Lord Ordinary had so found on sufficient evidence. 
The repairers and the shipowners were both liable, the former as 
to 75 per cent. and the latter as to 25 per cent. Appeal allowed. 

APPEARANCES: Duffes, K.C., and Leechman (O. H. Parsons, 
for Herbert Macpherson, S.S.C., Edinburgh, and L. & L. Lawrence, 
Glasgow) ; McKechnie, K.C., and C. Shaw (Botterell & Roche, 
for Beveridge, Sutherland & Smith, W.S., Leith, and Montgomerie, 
Flemings, Fyfe, Maclean & Co., Glasgow); Walker, K.C., and 
R. S. Johnston (Beveridge & Co., for Morton, Smart, Macdonald 
and Prosser, W.S., Edinburgh, and Biggart Lumsden & Co., 
Glasgow). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
WORKMEN’S COMPENSATION: SILICOSIS: 
BY ACCIDENT ” 
Roberts v. Dorothea Slate Quarries Co., Ltd. (No. 1) 
Lord Porter, Lord Simonds, Lord du Parcq, Lord Normand 
and Lord Oaksey. 23rd June, 1948 

Appeal from the Court of Appeal (91 Sor. J. 234). 

The appellant workman was employed from 6th April, 1921, 
by the respondent employers as aslate splitter, which work brought 
him into contact with slate dust and silica particles. These 
he inhaled, with resulting injury to the lungs, culminating in 
silicosis, from which he was totally incapacitated from 
2nd May, 1942. The work in which the workman was engaged 
with the slate gave rise to a considerable amount of dust. It was 
agreed between the parties that the workman was permanently 
incapacitated from silicosis and that the disease had been 
caused by the inhalation of small particles of silica which reached 
the lung, thus causing injuries in the smaller air passages of the 
lung and certain cells, and producing fibrosis which interfered 
with the functioning of the lung. The workman applied for 
compensation on the ground that each time a particle of silica 
was inhaled and injured his lungs he sustained an injury by 
accident within the meaning of the Workmen’s Compensation 
Acts. The county court judge decided in favour of the employers 
on the ground that breathing was a natural process and that 
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what had occurred did not constitute an injury or accident 
within s. 1 (1) of the Workmen’s Compensation Act, 1925. The 
Court of Appeal upheld that decision and allowed an appeal by 
the employers in Roberts v. Dorothea Slate Quarries Co., Ltd. 
(No. 2) (1947), 91 Sox. J. 234, holding in that case that the 
workman’s work with slate, in view cf its composition, did not 
bring him within the Silicosis Scheme. The workman accepted 
that decision, but now appealed in the first case. The House 
took time for consideration. 

Lorp PorTER—the other noble lords concurring—said that 
“injury by accident ” could not include the growth of incapacity 
by a continuing process extending over so long a period. There 
must come a time when the indefinite number of so-called 
accidents (individual particles of silica striking the lung) and the 
length of time over which they occurred took away the element 
of accident and substituted that of process. Disability from 
silicosis was an instance of that. It was not an injury by accident. 
Appeal dismissed. 

APPEARANCES: Beney, K.C., and Dare (Shaen, Roscoe & Co., 
for Elwyn Jones & Co., Bangor); Gerrard, K.C., and Fenton 
Atkinson (Whitfield, Byrne and Dean, for Carter, Vincent & Co., 
Bangor). 

[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


COURT OF APPEAL 
RENT RESTRICTIONS: “SEPARATE DWELLING ” 
Curl v. Angelo 
Lord Greene, M.R., Wrottesley and Evershed, L.J J. 
11th June, 1948 

Appeal from Kendal County Court. 

Two rooms in the house of the plaintiff landlord were let to the 
defendant tenant, the proprietress of a hotel next door. The 
rooms were shut off by a partition from the landlord’s part of 
the house. The tenant took the rooms to increase the accom- 
modation in her hotel. The rooms were used as bedrooms for 
guests, staff or members of the tenant’s family, as required, all 
such uses being within the terms of the letting. On the Jandlord’s 
claim for possession, the tenant claimed the protection of the Rent 
Restrictions Acts. The county court judge refused an order for 
possession, and the landlord now appealed. 

Lorp GREENE, M.R.—WRroTTESLEY and EVERSHED, L.JJ., 
agreeing—said that the question was whether these rooms could 
fairly be said to be the home of anyone. They were a mere 
annexe of the hotel. It was argued for the tenant that there 
was a ‘‘separate dwelling”’ (s. 16 (1) of the Rent, etc., Act, 1933) 
because the rooms were used for sleeping, since sleeping was in 
itself sufficient to make premises properly described as a dwelling. 
One room in which a man moved and had his being might be a 
dwelling ; but here the activities of the persons concerned were 
divided between two tenements. This accretion to the accom- 
modation of the hotel could not be called a dwelling. Vickery v. 
Martin [1944] K.B. 679, and Richmond (Duke) v. Dewar (1921), 
38 T.L.R. 151, were distinguishable. The landlord was entitled 
to possession. Appeal allowed. 

APPEARANCES: Heathcote-Williams (Sharpe, Pritchard & Co., 
for H. Rhodes, Kendal); Shorrock (Gibson & Weldon, for 


Leslie G. Powell, Kendal). 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


AUCTION SALE: NOTE OR MEMORANDUM 
Wilson & Sons v. Pike 
Tucker, Somervell and Cohen, L.JJ. 23rd June, 1948 


Appeal from Birkenhead County Court. 

In the course of an auction sale conducted by the plaintiff 
auctioneers through one Thackeray, a licensed auctioneer in 
their employ, a sideboard was knocked down to one McCullick, 
who was bidding for the defendant with his authority. On the 
fall of the hammer, Thackeray was informed by McCullick of 
the defendant’s name as the buyer, and entered the defendant's 
name next to the lot in the catalogue. That entry was admitted 
to constitute in itself a sufficient memorandum for s. 4 of the 
Sale of Goods Act, 1893, in an action between vendor and pur- 
chaser. The plaintiff auctioneers, having accounted to the vendor 
for his £20, brought this action against the buyer, who declined 
to pay the {20, saying that he had only authorised McCullick 
to bid up to £10 for it and that at £20 it had not been bought 
by him or by anyone authorised to buy it for him. The county 
court judge held that there were special circumstances justifying 
the inference that Thackeray was authorised to sign a memoran- 
dum on behalf of the buyer, and gave judgment for the plaintiffs: 
The defendant appealed. (Cur. adv, vult.) 
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TuckER, L.J., reading the judgment of the court, said that the 
defendant’s contention, founded on Farebrother v. Simmons 
(1822), 5 B. & Ald. 333, was that auctioneers as plaintiffs could 
not rely on a note or memorandum made by them as agents for 
the defendant for the purpose of enforcing a contract to which 
they themselves were parties. They (the court) would assume 
that the plaintiffs must be taken as suing on the contract of 
sale between vendor and purchaser (but gqu@ve whether they were 
not entitled to sue in their own behalf as for goods bargained 
and sold). On that basis, the parties to the contract were the 
auctioneers and the defendant. Thackeray, who had signed the 
memorandum on behalf of the defendant, was not suing on a 
contract made by him as principal, in which case he would be 
met by Farebrother v. Simmons, supra (cf. also Sharman v. Brandt 
(1871), L.R. 6 O.B. 720). Thackeray had sold the goods as 
agent for the auctioneers, the plaintiffs on the record, and the 
defendant had authorised him to sign for him. The plaintiffs 
were accordingly not debarred by Farebrother v. Simmons, 
supra, limited as it was to the case of a contracting party, from 
suing on the contract and relying on the memorandum signed by 
Thackeray as the defendant’s agent. Appeal dismissed. 

APPEARANCES: Ft. M. Bingham (Field, Roscoe & Co., for 
Berkson & Berkson, Birkenhead); J. C. Vaines (Pritchard, 
Englefield & Co., for Latin & Masheder, Liverpool). 


[Reported by R. C. Catsburn, Esq., Barrister-at-Law. 


MOTOR CAR: HIRE PURCHASE: RECORD IN 
REGISTRATION BOOK 
Norman ¥. Pitt 
Scott and Asquith, L.JJ., and Romer, J. 1st July, 1948 
Scott, L.J., in the course of his judgment in an appeal 
concerning various transactions in respect of a motor car which 
its hire-purchaser had dishonestly sold, said that the case dis- 
closed the great danger to the public incidental to the hire-purchase 
system in reference to motor cars. The appearance of a mere 
hire-purchaser as the real owner of a car exposed an innocent but 
foolish buyer to a grave risk, as also possibly a series of such 
buyers. It should be a question for consideration by the 


appropriate Government department or departments whether 
legislation should not be introduced requiring to be recorded 


on the registration book of a car the fact that the vehicle was the 
subject of a hire-purchase agreement. Kegistration books in 
their present form studiously avoided any words necessarily 
connoting ownership. Compulsory inclusion in a registration 
book of reference to any existing hire-purchase agreement to 
which the vehicle was subject seemed essential for the protection 
of the public unless there were some insuperable objection to it. 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law 


KING’S BENCH DIVISION 
INCOME TAX: INCOME UNDER SETTLEMENT 
Glyn v. Inland Revenue Commissioners 
Singleton, J. 5th July, 1948 

Case stated by the Commissioners for the Special Purposes of 
the Income Tax Acts. 

The appellant settlor executed with his son a resettlement 
under which certain investments were to be held by trustees on 
such trusts as father and son should jointly appoint. In default 
of any exercise of the joint power, the income of the investments 
was to accumulate as directed in the resettlement. The power 
was not exercised, and during three years, from 1937 to 1940, 
the income duly accumulated. The settlor, having been assessed 
to super-tax on that income for those years, appealed to the 
Special Commissioners, who dismissed his appeal. He now 
appealed. By s. 38 of the Finance Act, 1938 “... (3) If... the 
settlor has an interest in any income arising under . . . a settlement, 
any income so arising . . . shall’ so far as ‘‘ not distributed, be 
treated . . . as the income of the settlor for’ the material years. 
“ (4) ... the settlor shall be deemed to have an interest in income 
arising under . . . a settlement, if any income... under... that 
settlement is, or will or may become . . . applicable for the benefit 
of the settlor . . . in any circumstances whatsoever .. .”’ 

SINGLETON, J., said that, while the father, acting alone, had 
no power over the investments in question, nevertheless the 
income from them might, by a joint exercise of the power of 
appointment, become payable to him, as, indeed, it might to the 
son. Section 38 (3) and (4) therefore applied, and the settlor 
was rightly assessed. Appeal dismissed. 

APPEARANCES: N. C. Armitage (Bircham & Co.); Upjohn, 
K.C., J. H. Stamp, and Hills (Solicitor of Inland Revenue). 


{Reported by R. C. CaLtBurn, Esq., Barrister-at-Law.] 
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EQUITY FOR EQUINES 


A NEws item describes the exploits of Zeeta, a bay mare belonging 
to the Metropolitan Police, which broke loose while being 
exercised in Constitution Hill and, by way of Trafalgar Square, 
Northumberland Avenue and Victoria Embankment, trotted 
briskly to the outskirts of the Temple. Only at that point, 
when attempts to stop her were made by passers-by, did she 
break into a gallop and proceed over Blackfriars Bridge before 
she was finally caught. 

It is disappointing to observe that no attempt seems to have 
been made, either by legal or by lay pressmen, to interview this 
sagacious animal and to ascertain the nature of the advice she 
was about to seek when officious bystanders began to inter- 
meddle in her affairs. That she desired to obtain counsel’s 
opinion on some difficult point of Jaw—and that point of an 
urgent nature—there can be no doubt; why else should she 
show so firm a determination to seek expert guidance without 
even the intervention of a solicitor ? We can only surmise her 
reasons, but such behaviour during the latter part of August 
suggests that she was about to give instructions for an application 
to one of the vacation judges for habeas corpus. The fact that 
she was deflected from this lawful purpose cannot but arouse 
universal sympathy, and perhaps some indignation, at a denial 
of liberty and prevention of access to the courts, directed against 
a member of the most hard-worked class in the community. 

Unfortunately it is only too probable that any litigation that 
may ensue will ignore the interests of this victim of unjust 
restraint and concern itself exclusively with the jura lertiorum. 
Lawyers will prate of animals domitae naturae and the liabilities 
of owners thereof ; learned opinions will be written and judgments 
delivered on the difference between trespass and negligence, and 
the case of in defectu fensurarum (Anon. (1675), 1 Vent. 264), 
proceeding by way of Stary v. Rookesby (1711), 1 Salk. 335, to 
Holgate v. Bleazard [1917] 1 K.B. 443. Nice distinctions will be 
drawn on the subject of animals’ trespassing from a close on to 
the highway and, on the other hand, from a highway while 
lawfully there for the purpose of passing and repassing (Luscombe 
v. G.W.R. [1899] 2 O.B. 313) and the necessity in the lattercase 
of proving negligence on the part of the owner (Tillett v. Ward 
(1882), 10 O.B.D. 17). Much learning will also be displayed, no 
doubt, on the doctrine of scientey not, as any right-minded person 
would expect, in deference to equine intelligence, but merely in 
relation to those who held the victim in durance vile. That the 
practical interests of the female party chiefly concerned should be 
lost sight of in a jungle of legal terminology is a sad commentary 
upon the degeneracy of the times. 

Attracted, no doubt, by the winged steed whose image forms 
the insignia of the Inner Temple, Zeeta has been basely frustrated 
in her attempt to emulate the exploits of the graceful Pegasus of 
Hellenic fable, of the wise Bucephalus whom Alexander loved, 
and of the faithful Grane, who died with his mistress, the 
Valkyrie Brunnhilde, on Siegfried’s funeral pyre. The maxim 
ubi jus, ibi vemedivm should be invoked without delay. If the 
King’s Bench Division will not interfere to see that justice is 
done, recourse should be had to Chancery proceedings ; equis 
equitas subveniat. 


NOTES AND NEWS 


Honours and Appointments 

Mr. J. A. Berry, Senior Assistant Solicitor, County Borough 
of Dudley, has been appointed Town Clerk of the City of Ripon. 
He was admitted in 1939. 

Mr. J. H. A. CruNpDELL, Senior Assistant Solicitor to Bristol 
Corporation, has been appointed Deputy Town Clerk of Bath. 
He was admitted in 1933. 

Mr. C. W. D. MILLER has been appointed Assistant Solicitor 
to the Board of Inland Revenue. 

The following appointments are announced in the Colonial 
Legal Service: Mr. M. HEENAN and Mr. A. Hooton, Crown 
Counsel, Palestine, to be Crown Counsel, Hong Kong; 
Mr. J. R. McReapy to be Resident Magistrate, Kenya. 


A. L. P. 
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